Safety Precaution 37 of the Plan requires that a minimum of
two rows of breaker posts be installed on not more than 4 foot
centers across each opening leading to pillared areas, "and such
posts shall be installed before production from the split to be
protected is started.  Such posts shall be installed between the
lift being started and the expected breakline. . ."  Safety
precaution 46 of the Plan provides that the width of a roadway
leading from the solid pillars to a final stumpshall not exceed
14 feet.  At least two rows of posts must be set on each side of
the roadway, and only one open roadway leading to a final pushout
stump is permitted.

PRIOR INSPECTIONS

The method of pillar mining cited here (mining two pillars
from a single roadway) had been followed by Rushton for more than
one and a half years.  Rushton had never been cited by MSHA
previously for this procedure.

The entire mine with the exception of the W-4 section had
been regularly inspected by MSHA since the previous section
104 (d) order with no similar violations being"-cited.  There were
seven days in November and December 1985, when MSHA inspectors
were in the W-4 section.  These inspections were apparently
conducted by specialists and not as part of a regular inspection.

ISSUES

1.  Did Rushton violate its approved roof control plan by
mining two pillars from a single roadway?

2.  If so, would the alternative procedure result in a
diminution of safety to the miners?

3.  If a violation is established, was it properly cited in
an order issued under section 104(d)?

a.  Was it issued as a result of an investigation
rather than an inspection?

b.  Is the Secretary precluded from asserting its
position on this issue by collateral estoppel?

c.  Does the evidence show an intervening clean
inspection?

4.  If a violation is established, was it caused by
Rushton's unwarrantable failure to comply?
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